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Urban Tree Conservaton: a White Paper on Local
Ordinance Approaches

l. INTRODUCTION (return to menu)

This paper is a discussion of various approaches to conservation of urban forests on
private property. It represents a collection of examples éafimances from cities and
counties around the United States, relevant scientific and policy information, and analysis
and conclusions. Localities have created a broad range of methods for regulating private
trees, with names including tree cutting oedine, tree permitting ordinance, and tree
conservation ordinance. This report considers all approaches that aim to manage trees on
private property. In addition, tree conservation ordinances are only one type of tree
regulation that municipalities and waties commonly adopt. Thus, relevant aspects of
related ordinances and planning strategies are also discussed in this paper.

Tree conservation and urban forest preservation ordinances are land use ordinances and
have biodiversity implications. Land usedinances can play a role in preserving
biodiversity, ecosystem services, and quality of life. A successful ordinance will reflect
the goals and perspective of the community. It will also be part of a comprehensive
management strategy and will accofmtthe need to reevaluate goals and conditions.

a. Conservation and Biodiversity Considerations

The Environmental Law Institute has established eight guidelines that serve as underlying
principles to ensure conservation considerations are includeddmuse decisions, such
as those which arise when designing a tree conservation ordinditese are:
1. Maintain large areas of contiguous habitat and avoid fragmenting these areas.
2. Maintain meaningful connections between habitat areas.
3. Protect rare landspa elements, sensitive areas, and associated species.
4. Allow natural patterns of disturbance to continue in order to maintain diversity
and resilience of habitat types.
5. Minimize the introduction and spread of Rpative species and favor native
plants and mimals.
6. Minimize human introduction of nutrients, chemicals, and pollutants.
7. Avoid land uses that deplete natural resources over a broad area.
8. Compensate for adverse affects of development on natural processes.

Tree conservation ordinances are also a ¢dfpegetative control. Vegetative controls
determine the types of vegetation planted or removed from an area. They can be used to
promote and maintain native species and discourage the introduction and proliferation of

! Nature Friendly Ordinances: Local Measures to Conserve Biodiversity, Jim McElfish,
Jr. (ELI, 2004), p. 10.



invasive nomnative plant speciesThey can specify the types of vegetation that must be
maintained in greenways and wildlife corridors and can be used to create a transition
from undeveloped to developed aréaBrafters of ordinances must take care to avoid
creating vegetative contralsat are adverse to native plants and biodiversity, such as
weed ordinances that lead to prohibitions on natural forms of vegetaGonthe

contrary, such ordinances or provisions are the opportunity to encourage or require the
use of gative and locapecies to prohibit the introduction and spread of noxious invasive
species.

Six key elements for drafters of vegetative controls to consider in order protecting
biodiversity have been proposed by the Environmental Law Institute.

1. The ordinance shouldefine the basis for vegetative regulation. The
ordinance should link the requirements to habitat function, water
conservation, ecosystem health, and avoidance of nuisance species.

2. Where vegetative protection ordinances are enacted, the ordinance should
specify that existing native vegetation adequately protected by the developer
will count toward the satisfaction of the applicable minimum landscaping
requirements of the zoning code.

3. The ordinance should prohibit the introduction of invasive exotics by land
developers during the permit process.

4. The ordinance should provide for removal of stateed invasive plants by
landowners as authorized by state law, including procedures for securing
abatement as a nuisance.

5. The ordinance should set a standard fordipwiorks and municipally owned
lands so that native species are preferred or required in government supported
projects and lands.

6. If the local government has a weed ordinance or property maintenance
standards ordinance, the standards should be reviewed wit he st at eds n
heritage program to identify provisions that unnecessarily inhibit reasonable
uses of native plants by landownérs.

2 Zoningd Tree Protection and vegetative management, Christopheedkszm, R.

Matt hew Goebel, Donal d L. Elliot, and Hei di
and Planning Database (updated June 2006) 8§ 21:57, Edward H. Ziegler, Jr., Arden H.
Rathkopf, and Daren A. Rathkopf.

% Nature Friendly Ordinances: Local Measut@€onserve Biodiversity, Jim McElfish,

Jr. (ELI, 2004), p. 129.

* Nature Friendly Ordinances: Local Measures to Conserve Biodiversity, Jim McElfish,

Jr. (ELI, 2004), p. 129.

> Nature Friendly Ordinances: Local Measures to Conserve Biodiversity, Jim BtgE[fi

Jr. (ELI, 2004), p. 124.30.

°®SeeCl al |l am County Washingtonds Weed Board ( W
Weedsi Control Boards).



Local governments in the United States use many different approaches to conserving

trees and forest cover. Some eagried out by direction from a state law, for example in
Maryland, New Jersey, and Oregon. Many other laws come from local concern about
biodiversity, quality of life, and ecosystem services, such as the water quality benefits of
forest canopy. It haseen firmly established that comprehensive ordinances requiring

tree retention and forest conservation in the context of development are not a taking of
property rights but rather an exer’cise of

The Environmeral Law Institute has developed key elements for designing forest
conservation ordinances that support biodiversity.

1. The ordinance should define requirements for minimizing the amount of forest
cover removed in connection with development. The ordinahceld
establish priorities for retention of undisturbed forest in particular areas that
have value for biodiversity, including riparian areas, wetlands areas, and areas
connecting other forested areas.

2. The ordinance should require submission of a forelstehtion in connection
with the submission of any subdivision or land development plan.

3. The ordinance should contain provisions that reach back for a period of years
to prevent forest removal under the guise of commercial logging that is
actually part ofite preparation for development. This can be done through
notice provisions or through the application of delineation and mitigation
requirements to development applications that are filed within a certain
number of years following a substantial remowidorest cover.

4. Forest cover and reforestation objectives should be spelled out explicitly by
formula so that it is clear what should be retained or reforested.

5. The ordinance should provide for compensatory mitigatiositnwhere
possible andwhere faest retention or reforestation cannot be fully
accomplished oight, in preferred areas such asgifé riparian areas.

b. Legal Considerations

While tree conservation ordinances srereasingly included in local coddse
transformation of the conctpn of trees from private property to public good that can be
regulated by the government has not been without controversy. Drafters of tree
conservation ordinances must be aware of several legal issues to make sure their
ordinance can survive any legddallenge. There are fourainlegal issues that can

affect tree conservation efforts on private property: (1) legislative authority; (2)
designation and review standards; (3) takings; and (4) rational nexus.

Legislative authority. The purpose and adgtives of ordinances must be aligned
with legal authority to enact legislation to accomplish those objectives. Traditionally,

"Greater Atl anta Homebuil ders Assodén v. De Kall

® Nature Friendly Ordinances: Loddleasures to Conserve Biodiversity, Jim McElfish,
Jr. (ELI, 2004), p. 127.



tree ordinances that regulatedvpte trees were based on polg@ver or the common

law of nuisance and applied only to tréleat posed a risk such as those that were dead or
diseased. Ordinances thatxend beyond these traditioraithorities must be firmly
supported by state zoning authomrysome other authoritptherwise they will be
susceptible to legal challeng€sWhether state law authorizes an ordinance can depend
on either its effect or its intent. For example, tree protection for the purpose of
controlling erosion or stormwater runoff is more likely to be supported by state law than
an ordinance solely for betication purposes. One locality that bases its tree protection
ordinance orabroader state environmental law is Fairfax County, Virginia. Fairfax led
the state to broad authorization for tree replacement ordinances by adopting an erosion
and sedimentontrol ordinance, which was used to support an extensive tree protection
program. Subsequently, the Virginia General Assembly passed legislation allowing tree
replacement ordinances in certain localifies.

All states grant planning authority to countisl municipalities? Some states
specifically direct localities to adopt procedures and policies for regulating trees on
private property as part of larger environmental policy acts or othetivise.

Designation and review standards.While flexibility is important for the
success of an ordinance that creates a permitting scheme, such requirements and

standards must be clear enough to avoid a co
Designation of the resources that the ordinance applies to malstabeas must the

standard for issuing the permit, such that a person of reasonable intelligence understands

what 1t means. Whil e courts have historical

set and apply environmental regulatory or design siras terms should be defined with
as much precision as possible to avoid challeAg&tandards should be numeric and

® Whose Tree is It Anyway? A Case of First Impression, Ruthmarie Shea (77 U. Det.
Mercy L. Rev. 579, 580, 2000) (The article further postulates that nuisance law could be
used as aasis for requiring protection of tredd; at 588).

9 Dunbar v. City of Spartansburg, South Caroliga] S.E. 2d 848 (S.C. 1976). (The
South Carolina Supreme Court struck down the Spartansburg ordinance which required
developers to maintain a specifipdrcentage of trees because it was not supported by
state law.)

1 Planning Advisory Service Report Number 446: Tree Conservation Ordinances,
Christopher J. Duerksen with Suzanne Richman (American Planning Association &
Scenic America, 1993), 20.

12 McKinstry, Jr., Robert B., Coreen Ripp, and Emily Lisy, eds. Biodiversity
Conservation Handbook: State, Local, and Private Protection of Biological Diversity
(ELI, 2006).

13 Lynnwood, Wash., Code § 17.02.010.

14 SeeWatson v. City of St. Peterbyrg89 S.2d 138 (Bl App. 2 Dist. 1986)Town of
Freeport v. Brickyard Cove Associat&®4 A.2d 556 (Me. 1991)swego Properties v.

City of Lake Osweg@14 P.2d 530 (Or. App. 1991).



precise, such as protecting specimen trees defined as a certain diameter at breast height,
and not conceptual such as requiring harmoirgesign:”

Reasonable ordinance provisions camstoeckdown by courts if they are not clear

enough. Terms such as fiminimal disturbance
thema x i mum number @arfd mamiumiemit 2z ed s¢ possiblhe gr eat e

under the particular circumstances® have bee
This concern, however, should not lead to an ordinance draft with too much technical
detail. Such specifics can change quickly and should be included inegema@nt
strategy or plan that is more easily modified without having to go through the legislative
process.
The Taking Issue. The Fifth Amendment of the U.S. Constitution prevents
taking property for public use without just compensation; state anddowadr is
similarly limited by the Fourteenth Amendment. Many state constitutions contain similar
prohibitions:’ Part of the takings analysis depends on whether the thing being regulated
is property. Whether trees are property and what type of owneh&yi@re held in are
further issues that cah® Adyiregfladonthatdediesm various

property owner reasonable economic use of property or significantly interferes with
distinct, investmenbacked expectationmay be recognizeds a taking. The three tests
for establishing the validity of landse regulation are whether thguétion promotes a
valid policepower objective, the economic impact on the property owner, and the
character of the government actitnThis highlightsthe tension with ordinances that
extend beyond traditional police powers such as protecting the public from nuisance
trees. While ordinances with broader goals and impacts can be supported by other
sources of state or constitutional law, they can runlafbthe constitutional prohibition
on takings.

Tree conservation ordinances meet valid police power pespaisen they benefit the
environment, aesthetics, and economic benefits of the comnffiriityless regulations
deprive the owner of all or virtualigil of the property value and leave no economically
viable use, or prevent an investmdsaicked use, they will not be struck down due to

15 SeeMorristown Associates v. Borough of Bernardsyi884 A.2d 157 (N.J. Super
1978).

YA Fulton County judge struck down relevant

vagueness in 1999; Phytosphere Resedamning for an Ordinancegvailable at
www.phytosphere.com/treeordéprt1b.htm(last visited September 4, 2007).

7 See Mich. Const. art X, § 2.

18 Whose Tree is it Anyway? A Case of First Impression (77 U. Det. Mercy L. Rev. 579,
587, 2000).

19 Seelucas v. South Carolina Coastal Coun&05 U.S. 1003 (1992).

D portlandOr egonds tree cutting ordinance i s
policy power and is expressly not a land use regulation. Portland, Or., Code § 20.42.030.

expr
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economic impact. Finally the character of tree preservation ordinances is likely to allow
a challenge only where thpiblic isbenefitingfrom private resources without payméht.

Tree conservation ordinances should never be adopted as a substitute for a public
acquisition program. In order to minimize the chances of judicial intervention, the
standards should have serftexibility, such as in the form of variance procedusesl

provide procedures for administrative relseich as an appeal proces3ffering

incentives, such as allowing the transfer of development rights or reductions irctaxes,

be successful alteatives to harsh limits on development. In order to avoid being found

to be resulting in a taking, ordinances can contain procedures to determine the impact on
project proponents. These can take the form of evidence of purchase price, taxes, or
attemptso sell*

The rational nexus test Ordinances that require afforestation or other exactions
are susceptible to a challenge on whether the conditions imposed on the development are
reasonably related to the need created bifdatr. example, fees for delopment permits
that are used to pay the costs of the locality that result from the development are valid.
However, using such fees to pay for schools or libraries may be susceptible to a
challenge?®

In order to avoid such challenges;site or oftsite replacement or ifieu-fee

requirements should be linked to the number, type, and size of the trees removed. Any
funds should be set aside in an exclusive fund and used in a timely manner.
Reforestation requirements are suspect unless they showehiatptict of that specific
project or preexisting environmental problems on the site justifies remediation.

c. Beyond the Law

In addition to an effective legal framewgik successful urban forestry program will
incorporate a planning component that wifleet the legal framework and give direction

to actions to be taken within the urban forestry program for the time reflected in the plan.
An effective plan must consider elememsludingthe actions directed at the trees
themselves, a management framewior the tools brought to bear on the trees, and a

L Planning Advisory Service Report Number 446: Tree Conservation Ordinances,
Christopher]. Duerksen with Suzanne Richman (American Planning Association &
Scenic America, 1993), 25.

22 Planning Advisory Service Report Number 446: Tree Conservation Ordinances,
Christopher J. Duerksen with Suzanne Richman (American Planning Association &
Scenic Anerica, 1993), 27.

23 Planning Advisory Service Report Number 446: Tree Conservation Ordinances,
Christopher J. Duerksen with Suzanne Richman (American Planning Association &
Scenic America, 1993), 29.

24 Planning Advisory Service Report Number 446: Tree<@ovation Ordinances,
Christopher J. Duerksen with Suzanne Richman (American Planning Association &
Scenic America, 1993), 30.
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community framework to engage citizens in the urban forestry proﬁ’rﬁn.mmunity
involvement is especially important because such a large portion of urban trees are on
private property.

A study conductd in 1993 found that effective tree ordinances have: (1) clearly stated
goals; (2) designated responsibility with commensurate authority; (3) basic performance
standards; (4) flexibility; (5) specified enforcement methods; (6) are part of a
comprehensivenanagement strategy; and (7) are developed with community s@pport.
The study further found th#the majority of surveyed communities with existing tree
ordinances believed their ordinance needed revision.

Il. GOALS AND PURPOSES(return to menu)
Localities have a wide range of objectives for preserving tree cover or urban forests. Itis
crucial that the purpose of the ordinance is supported by traditionally acknowledged legal
powers of cities and counties such as the police ponitre enabling authority of state
law because the purpose of the law is key to whether the ordinance is constitutional.
Thus, environmental protection purposes are often more advisable than purely aesthetic
ones. The following is a list of legislativeasons that can be employed in a combination
appropriate for the context of the locality.

a. Tree preservation

Lynnwood, Washington proposes a set of purposes for its tree regulation ordinance, some

of which simply reflect the intent to preserve trees. éx@mple, Lynnwood lists the

purpose of the regulation to include A(A) Pr
determined to be appropriate for preservation in the Lynnwood urban environment and

that have a reasonable chance of {tamgn survival; (B) Lessethe impact of tree

removal by requiring that trees are replaced at an appropriate and sustainable level for the
Lynwood environment; (C) Assure that newly planted trees are an appropriate species for

the given 2nvironment. o

Portland, Ortegiagndosr dTlirneaen cwts pur pose i s, At o
in order to help preserve the wooded character of the City of Portland and protect the

urban forest. It is not the intent of this Chapter to regulate the cutting of trees on any

single-family lot, which cannot further be divided, upon which a siffglaily residence

al r eady *eTanips, Florida.gave its Landscaping, Tree Removal, and Site
Clearing ordinance the simple purpose of #fAto

%> Seattle, Washington, Urban Forest Management Plan, 2, (April 2007), available at
http://www.seattle.gov/environment/documenisé: UFMP.pdf

26 phytosphere ReseardPlanning for an Ordinancegvailable at
www.phytosphere.com/treeord/ordprt1b.Hiast visited September 4, 2007).

2" Phytosphere ReseardPlanning foran Ordinanceavailable at
www.phytosphere.com/treeord/ordprt1b.Hiast visited September 4, 2007).

28 Lynnwood, Wash., Code § 17.15.030.

2% Portland, Or., Code § 20.42.010.

11


http://www.phytosphere.com/treeord/ordprt1b.htm
http://www.phytosphere.com/treeord/ordprt1b.htm

resources by regulag the trimming or removing of trees, site clearing, landscaping, tree
planting, and rrigation in the city.?od

b. Ecosystem Services

Ecosystem services are a complex interplay of natural cycles powered by solar energy
and operating across a wide rangsmdce and time scales that provide services that are
generally not traded in economic markets and would be extremely difficult to duplicate
artificially. They are the processes by which the environment produces resources such as
clean water, timber, hait for fisheries and pollination of native and agricultural plants.
They provide services including moderation of weather extremes and impacts; seed
dispersal; drought and flood mitigation; protecting people from harmful effects of the
sun; cycle and ma/nutrients; protect stream and river channels and coastal shores from
erosion; detoxify and compose wastes; control agricultural pests; maintain biodiversity;
generate and preserve soils and renew their fertility; contribute to climate stability; purify
the air and water; regulate disease carrying organisms; and pollinate crops and natural
vegetatiort" Historically, the nature and value of these systems have not been
appreciated until they were lost, for example the understanding of the role foresis play
regulating the water cycle is not recognized until trees are removed by deforeStation.

Ecosystem services are threatened by land use changes, disruption of biogeochemical
cycles, invasive species, pollution, and climate chdnge.

I. Air Quality

Trees renove carbon dioxide and other pollutant gases from the air, and release oxygen,
which further dilutes pollution. Their role in reducing temperatures reduces the
formation of smog. They remove airborne particles by trapping them and by increasing
humidity, which washes particles out of the HirThe role of trees in improving air

%0 Tampa, Fla. Cosl§ 132.

31 Ecological Society of Americ&cosystem Servicg@000)available atwww.esa.org.

32 Gretchen C. Daily; Alexander, Susan; Ehrlich, Paul R.; Goulder, Larry; Lubchenco,
Jane; Matson, Pamela A.; Mooney, Harold A.; Postel, Sandra; SchneidegrsSkeph
Tilman, David; and Woodwell, George MEcosystem Services: Benefits Supplied to
Human Societies by Natural Ecosysteiné-cological Society of America, No. 2, Spring
1997).

33 Gretchen C. Daily; Alexander, Susan; Ehrlich, Paul R.; Goulder, Lanychenco,
Jane; Matson, Pamela A.; Mooney, Harold A.; Postel, Sandra; Schneider, Stephen H.;
Tilman, David; and Woodwell, George MEcosystem Services: Benefits Supplied to
Human Societies by Natural Ecosysteiné-cological Society of America, No. 2, 18
1997).

34 Planning Advisory Service Report Number 446: Tree Conservation Ordinances,
Christopher J. Duerksen with Suzanne Richman (American Planning Association &
Scenic America, 1993), 101.
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quality in urban areas is increasingly being recogni2efiree cover in urban areas can

contribute to a reduction in respiratory diseases, less employee illness, fewer workdays

lost, lower burden on health insurance system. Purposes that reflect the intention to

i mprove air quality include AAid in the remo
oxygen in t#e atmosphere.d

ii. Water Quality, Quantity, and Erosion Control

Trees phy a critical role in slowing stormwater runoff by slowing the surface movement

of water and stabilizing the soil with their roots. Trees absorb the first 30% of most

precipitation through their leafystemsand up to another 30% of precipitation is

absabed into the ground and captured by the roots, which brings it back into the air

through transpiratiof’. This prevents carrying pollutants into surface water bodies,

prevents the washing away of soil, and allows water to percolate into the soil, mgreasi

its productivity®® Thus, trees and vegetation are effective and efficient methods for

meeting the U.S. EPAOGs standards for water q
parking lots, and storm sewers.

Prior to 1989, Virginia law did not authasd tree replacement ordinances as such, so
Fairfax County passed an ordinance with the purpose of:

To Conserve and protect the land, water, and air, vegetation, and other natural
resources of Fairfax County; to alleviate erosion, siltation, and otheafudar

effects of lanedisturbing activities on the neighboring land and streams by

ensuring that the owner of the property on which {distiurbing activities are to

be carried out provides adequate controls on erosion and sedimentation, and takes
necessaryneasures to preserve and protect trees and other vegetation, during all
phases of any landisturbing activity*°

Another example of a tree conservation purpose founded on erosion and stormwater
control is from Columbia, Missouri:

% Bobby Caina CalvinThe EPA is Urged to Turn Over a Newdf (Sacramento Bee,
May 18, 2007) available at
http://lwww.fs.fed.us/psw/programs/cufr/products/11/psw_cufr692_ NewLeafERA.pdf
38 | ynnwood, Wash., Code § 17.10.030(F).

37 Dan BurdenBenefits of Urban Street Tred§latting Jackson and Walkable
Communities)nc; May, 2006).

3 Planning Advisory Service Report Number 446: Tree Conservation Ordinances,
Christopher J. Duerksen with Suzanne Richman (American Planning Association &
Scenic America, 1993), 11.

% Fairfax County, Virginia, Erosion and Sedimentatiomeol and Conservation
Ordinance, Part 3, Chapter 1Q4..
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Protect the health, &y and property of the people of Columbia by regulating the
disturbance of land source areas by preserving trees, preventing erosion on
disturbed areas, and cdhtrolling stormwat

Anot her versio
erosion and th
adds AReduce s
supplieséo and
Ssubsequent t

n of this qfsoilhythespeeventenoi Ai d 1 n t
e enhancement of sedimentation
tormwater runoff and the costs
n AAIi d 1 n tatioreofdeoudedsod | of dr ai na
o cofMstruction or grading. o
Ordinance drafters who intend to prevent erosions and runoff should include provisions

to protect all existing vegetation on steep slopes. Maintaining trees in riparian zones is

especially mportant. If preventing soil erosion and runoff into water bodies is a goal, the

ordinance should make special provisions for prioritizing tree maintenance and

replac%nent in riparian zones. Some birds and mammals preferentially rely on riparian

forests:

lii. Temperature Moderation and Energy Conservation

Trees can reduce the temperature of urban areas by seven or more deghess.

similarly shelter structures from the wind and contribute to moderating temperatures in
the winter. Even planting three é®near a house can have significant impacts on the

costs of energy for temperature conffolThus, urban trees result in a reduction in

energy bills, and contribute to affordable housing. This moderation effect of urban trees
is increasingly being recoized as important in light of predicted climate chafige.

Local Governments for Sustainability, along with the City of Seattle, and the U.S.
Conference of Mayors recognize urban tree planting and preservation as a key action and
tool for climate protectin.*® This is just one of the ways that sustainable urban forestry
practices can contribute to effective adaptation to climate change.

% Columbia, Missouri, Code § 122

*I Lynnwood, Wash., Code §§ 17.15.030(D), (E), (I).

“DeGraaf, Richard M., and Mari ko Yamasaki

A r e aRiparian Managemenh Forests of the Continental Eastern United States.

Verry, Elon S., James W. Hornbeck, and C. Andrew Dolloff, eds. (CRC Press, 2000).

139.

3 Planning Advisory Service Report Number 446: Tree Conservation Ordinances,

Christopher J. Duerksen with SuzarRichman (American Planning Association &

Scenic America, 1993), 12.

*1d.

“Seattle, Washingtonéds Office of Sustainabil
sustainable urban forests as a part of the <c
http://www.seattlegov/environment/climate_protection.htm

®U.S. Mayorsd Climate Protection Agreement,
available ahttp://www.seattle.gov/climate/docs/ClimateActionHandbook. pdf
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If drafters propose energy conservation as a goal, the ordinance should provide for
maximizing tree canopy, particulanhear buildings. This can be accomplished by
making steeper penalties for removing trees that will be close to structures or by
prioritizing replacement of treewarstructures. The latter may be preferable because of
the challenges in protecting treést are close to the construction site during the
construction process, though there are methods that can be used to protect trees
successfully during construction.

c. Economic Development and Livability

As described above, trees can reduce energy cabtbarmosts of managing stormwater.
They contribute to a positive image of a community and are viewed as a factor in the
guality of Iife of a city. AHar mony with nat
of the core values of sustainable developtmefiected in successfully local development
regimes!’ Purposes of tree conservation ordinances intended for economic development
or livability of cities can be specific about how the ordinances will accomplish these
goal s, or <can b dypnotectand enharceatde:qualityG®élife @and ghé
gener al wel faTheevalue bf art unban sieettrge has been calculated to be
a return of $90,000 in direct benefits in the lifetime of the ttedthile private trees do

not play an identidaole, many benefits are similar and thus this economic value can be
used as a rough estimate.

i. Visual and Aesthetic Values

Trees contribute to the beauty and attractiveness of communities. They make

communities more livable by reducing the distortiohbeight and space created by tall

buildings; they form a protective and psychological barrier between pedestrians and car

traffic; they contribute to the unique identity of the commuriityurther, they are also

often protected because of their conttibns to the character of a city, particularly to

areas such as historic zones. One exampl e o
the cityds physical®and aesthetic environmen

ii. Property Values

Trees are traditionally appraised at a significaltiean an urban setting and studies have
shown that people are willing to pay more for lots with trees. Protecting trees also

" Environmental Law Institutd,asting Landscapes: Refleatis on the Role of
Conservation Science in Land Use Planni¢igll, 2007).

“8 | ynnwood, Wash., Code § 17.15.030(L).

“9 Dan BurdenBenefits of Urban Street Tred§latting Jackson and Walkable
Communities, Inc; May, 2006).

> Planning Advisory Service Repdiumber 446: Tree Conservation Ordinances,
Christopher J. Duerksen with Suzanne Richman (American Planning Association &
Scenic America, 1993)-90.

>1 Lynnwood, Wash. § 17.15.030(K).
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reduces developersodé costs f c&Shaleencomagest er det
more commerce, which supports local bussiand increases the tax revenues for the

community. Businesses on treed streets have been found to have 20% higher income

streams than those without tréés.

lii. Livability Factors

Trees can muffle sound, making an area behind a tree buffer more comftiréaibdee

exposed directly to street sounds. One exan
and screen against traffic 4frdesalsoimprovbuf fer a
air quality as described above and also have been found to rsitreegpmental health

effects. Further, shade from trees protects
Lynnwood, Washington also includes the purpo
weather. o

d. Ecosystem Preservation

Localities may choose tareserve trees and urban forest in recognition that their
development decreases the availability of natural areas. Urban trees can provide habitat
for nesting migratory birds, a variety of mammals, insects, and other wildlife. The
Ecological Society oAmerica has developed a list of eight guidelines to evaluate the
potential impact of land use decisions on natural systems. They include: (1) examine the
impacts of local decisions in a regional context; (2) plan for-tengn change and

unexpected event§3) preserve rare landscape elements and associated species; (4) avoid
land uses that deplete natural resources over a broad area; (5) retain large contiguous or
connected areas that contain critical habitats; (6) minimize the introduction and spread of
nornnative species; (7) avoid or compensate for effects of development on ecological
processes; and (8) implement land use and land management practices that are
compatible with the natural potential of the at®a.

Applying conservation biology conceptslocal planning protection is complicated by
the fact that they exist in different scales of time and space. One approach to making
local decisions that support important conservation priorities is to consider the spatial

>2 Planning Advisory Service Report Number 446: Tree Conservation Ongisan
Christopher J. Duerksen with Suzanne Richman (American Planning Association &
Scenic America, 1993), 156.

>3 Dan BurdenBenefits of Urban Street Tred§latting Jackson and Walkable
Communities, Inc; May, 2006).

>* Lynnwood, Wash., Code § 17.15.08()(

> Lynnwood, Wash., Code § 17.15.030(H).

*®Dale, V., S. Brown, R. Haeuber, N. Hobbs, N. Huntly, R. Naiman, W. Riesbsame, M.
Turner, and T. Valone. 2000. Ecological Society of America report: Ecological
principles and guidelines for managing the uskwod. Ecological Applications 10:639
670.
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impact that the administrativeni can have on the species regigide >’ If, for

example, an endangered species exists in municipality A but is found in a healthy

population in municipality B, municipality A would be free to find a more important

priority. In such a calculation, howew it is important to consider cumulative impacts

on a scale appropriate for the objective spetidsor example, if small populations of a

species of concern were found in counties across the region but none chose to prioritize
protection of the specigsse cause it was found el sewhere and
population in each place, the cumulative effects could be devastating to the viability of

the species.

In order to frame a tree conservation ordinance around biological preservaticersdratft
must establish priorities for conservation and associated targets in order to determine
which ecological thresholds, such as patch size or riparian habitat, to emphasize.

The protection of endangered species on private land has great potentidfibuon
significantly to ecological goals. More than 90% of the 1,260 species that were on the
federal endangered species list in 1996 occur on private land and one half of them occur
exclusively on noffederal land®® In contrast, only 3% of species thatcur only on

private land are considered to be improving in status and declining species outnumber
improving species by a ratio of #41.(As opposed to those on federal land for which the
ratio of declining species to improving species is approximatéiy®?) Thus protection

of endangered species on private property stands to make an impact in the fate of these
creatures.

For example, Woodbury, Mi nnesotads Protectio
purpose of: (1) protection and preservation of therenment and natural beauty of the

city; (2) minimize tree and habitat loss; (3) evaluation of the impacts to trees within

wooded areas it minimize tree and habitat loss; and (4) establishment of minimum

standards for tree preservation and the mitigadfaenvironmental impacts resulting

from tree removal’

cify their ecological goal s s
% Gommuaiteesithat veaht to romoie habimtc t s . 0

>” Environmental Law Institutd,asting Landscapes: Reflections on the Role of
Conservation Science in Land Use Plannib8(ELI, 2007).

*8 | asting Landscapes, 19.

*9 Environmental Law InstituteConservation Thrémlds for Land Use Planner8
(Environmental Law Institute, 2003).

®0 Melinda E. TaylorMoving Away from Command and Control: The Evolution of
Incentives to Conserve Endangered Species on Private LBiodéversity Handbook,
21141 (ELI, 2006, McKinstry, Rioert B. Jr., Coreen Ripp, and Emily Lisy, eds.).
“|q

%3 Woodbury, Minn., Code § 28.

% Lynnwood, Wash., Code § 17.15.030(J).
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preservation should prior#te protection of larger stands of trees through permitting and
mitigation requirements.

[l DEFINITIONS ( return to menu)

Clear definitions are necessary for the success of the ordinance, both so that the regulated
community willknow how to comply, and so that the ordinance will survive any legal
challenge of vagueness. It should not escape the notirdiohncedrafters that the

basic jurisdiction of the law depends on the definition of the wrexel and thus the term

must be déned in the ordinance. The following is a list of terms specific to tree
conservation ordinances or permitting programs that arenomly defined iaw, and

sample definitions from existing ordinanaaw other relevant sources

e Arborist: atree profesional certified by the International Society of
Arboriculture or the National Arborist Association. (Lynnwood, WA.)

e Afforestation to convert open land into a forest

e Biodiversity(biological diversity): The variety, distribution and abundance of
living organisms in an ecosystem. Maintaining biodiversity is believed to
proTeote stability, sustainability and resilience of ecosystétachua County,
FL)

e Buffer: linear bands of permanent vegetation, preferably consisting of native
and locally adapted spies, located between aquatic resources and adjacent
areas subject to human alternation.

e Caliper. standard measure of tree size for trees to be newly planted. The
measurement is takeniiches above the ground for trees 4 inches in diameter
or less and 1ihches above the ground for trees over 4 inches in diameter.
(Monmouth, NJ Model Tree Protection Ordinance)

e Canopy the top layer or crown of mature tre@glonmouth, NJ Model Tree
Protection Ordinance)

e Clear-cutting: the cutting of more than severfiye percent (75%) of the trees
four (4) inches DBH or greater (St. Johns Coufty)

e Cutting: the felling or removal of a tree, or any procedure in which the natural
result will lead to the death or substantial destruction of a tree. Such acts
include butare not limited to the severe cutting back of limbs to stubs larger
than three inches in diameter; and damage inflicted upon the root system of the
tree. Cutting does not include normal pruning within the bounds of accepted
arboricultural practice. (Pdand, OR§®

e Damage (or abuse)any action or inaction which does not follow good
arboricultural practices as established by the National Arborist Association.
Abuse also includes damage inflicted upon roots by machinery, changing the

® Lynnwood, Wash., Code § 17.15.040(B).

® Alachua County, Fla., Code § 410.01 art Ill.

®7 Environmental Law InstituteConsevation Thresholds for Land Use Planness(ELI,
2003).

% Portland, Or., Code § 20.42.020.
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natural grade abow#e root system or around the trunk, destruction of the
natural shape or any action which causes infection, infestation, or decay.
(Tampa, FL)

e DBH: diameter at breast height; commonly measured at 4 ¥ feet above
the ground. A common measurement for fesection standards and other
tree regulation8® (Alachua County, FL)

o Circumference (a variation on the DBH concept) the distance around the
periphery of a tree at four and ehalf feet above existing grade. (Tampa,
FL)

e Developed singléamily lot: alegally platted lot of less than 16,000 square feet
upon which a singléamily habitable dwelling exists. (Lynnwood, WA)

e Developmentthe performance of any building or mining operation, the making
of any material change in the use or appearance oftargtige or land, the
division of land into two or more parcels, and the creation or termination of
rights of access or riparian rightsé [in
removal of trees. (American Law Institut®)

e Development activityany constration, development, earth movement, clearing
or site disturbance activity, which requires a permit, and/or an approval, and/or
authorization from the city of Lynnwood. (Lynnwood/A)

e Diseased treeany tree with a combination of structural defect andfoeadth
condition, which makes it subject to a high probability of failure. (Lynnwood
WA)

e Dripline: an imaginary perpendicular line that extends downward from the
outermost branches of a tree to the ground. (Tampa, FL)

e Ecosystem functionshe biophysicaprocesses that take place within an
ecosystem, apart from any human conféxt.

e Ecosystem servicethe ecosystem goods and services that provide benefit,
directly or indirectly, to human’.

e Grand tree a tree that meets a given standard for circumferdmweght, and
crown measurements such that the total number of points given for those
characteristics equal or exceed a minimum number of points for a particular
species. (Tampdl)

e Heritage Tree Any tree that because of its age, size, unique typdstarical
association is of special importance to the city. (Lynnwood, WA)

e Private tree any tree not located on property owned or controlled by the city.
(Lynnwood, WAY?

% See alspLynnwood, Wash., Code § 17.15.040(D) (diameter at breast height, which is
the diameter of a tree, outside of the bark, at a point four antladhteetabove grade);
Portland, Or., Code § 20.42.020(B).
0 American Law Institute, Model Land Development Code.
"L Environmental Law InstituteConservation Thresholds for Land Use Planndrs
ngnvironmentaI Law Institute, 2003).

Id.
3 C.f. Public Tree: any teelocated on property owned or controlled by the city.
Lynnwood, Wash., § 17.15.040(0).
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